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内 容 摘 要
IC SID仲裁撤销制度的法律依据是《华盛顿公约》第 5 2 条。本条规定 




撤销理由对裁决进行以实体问题作为切入点的审查。本 文 就 IC SID仲裁撤 








第一章结合最新资料探究了  IC SID仲裁撤销制度的概貌，并介绍、分 
析、探讨了该制度的法律依据和特点，启动条件，以及其具体撤销机构一  
专门委员会的组成、权力和职能，以便为此后各章的深入研究奠定基础。
第二章的中心是 IC SID仲裁撤销制度的撤销理由。本 章 对 《华盛顿公 




















际商事仲裁撤销制度中的撤销理由来，由 于 IC SID仲裁撤销理由的项目较 
少，多数撤销理由的外延相对扩大，以至于涵盖了一些其他程序违法行 
为，但是，这些撤销理由的外延并没有因此正常延伸至实体审查领域。
第三章的中心是 IC SID仲裁撤销制度的价值定位。本章首先全面回 
顾、分析了历史上的 IC SID仲裁撤销制度价值定位之争，总结了这场争论 
后的主流观点：IC S ID仲裁撤销制度不进行以实体问题作为切入点的审 
查，只维护裁决的程序公正。然后，结 合 IC SID仲裁与公正、公共利益、 
IC SID仲裁吸引力的关系，指出，上述大辩论后的主流结论虽然大体符合 
《华盛顿公约》的本意，也基本就是 IC SID仲裁撤销制度价值定位的现 
状，然而，却与该制度的应然价值取向— 对裁决同时进行以程序问题和 
实体问题作为切入点的审查、同时维护裁决的程序公正和实体公正— 相 





由 于 IC SID仲裁撤销制度的价值定位偏差，IC S ID晚近被迫提出了建立 
IC SID上诉便利制度的改革设想，有兴趣的《华盛顿公约》缔约国可以通 
过在特定缔约国之间修改该公约的方式接受该制度。本文正文的最后一部 
分通过对该改革设想的评价指出，它虽然用意良好，然而，由 于 IC SID仲 
裁体制的自成体系，IC SID上诉便利制度必然无法见容于 IC S ID仲裁体 
制。倘若真的要设立 ICSID上诉便利制度，则或者该制度将对 IC SID仲裁 
撤销制度价值定位偏差的矫正工作毫无贡献，或者干脆会架空 IC SID仲裁 
制度。















The legal authority of the ICSID annulment system is the Article 52 of the 
Washington Convention, which defines the following five reasons for annulment: 
the Tribunal was not properly constituted; the Tribunal has manifestly exceeded 
its powers; there was corruption on the part of a member of the Tribunal; there 
has been a serious departure from a fundamental rule of procedure; the award has 
failed to state the reasons on which it is based. Compared respectively with the 
reasons for annulment with the same name under private international 
commercial arbitration, those defined by the Washington Convention generally 
have broader extension. However, based on these reasons for annulment, ICSID 
ad hoc committees normally do not begin to review an award with a view to 
negate material substantive errors. The author gives a systematic comment on the 
framework of the ICSID annulment system, and conducts some in-depth study, 
comparison and analysis on ICSID’s practice in applying these reasons for 
annulment. Then, the author points out that, the ICSID annulment system should 
begin to review an award with a view to negate both material substantive errors 
and material procedural errors at the same time in terms of party autonomy, 
public interest, as well as the U .S.’s recent practice in reforming review 
mechanism under investment arbitration, so as to safeguard the procedural 
fairness and substantial fairness of ICSID awards. In addition, ICSID arbitration’s 
appeal could not be harmed as a result.
The full text of  the article is divided into three parts: Introduction, Text, and 
Conclusion, and the Text consists of three chapters.
Chapter 1 deals with the overview of the ICSID annulment system in light of 
updated data. The author introduces, analyses, and studies the legal authority and 
characteristics of  the system, the conditions to initiate the system，the powers and














committee, with a view to facilitate in-depth follow-up study in the following 
chapters.
The focus of Chapter 2 is the reasons for annulment under the ICSID 
annulment system. This chapter deals with the five reasons for annulment 
provided by the Article 52 of the Washington Convention one by one: the 
Tribunal was not properly constituted; the Tribunal has manifestly exceeded its 
powers; there was corruption on the part of a member of the Tribunal; there has 
been a serious departure from a fundamental rule of procedure; the award has 
failed to state the reasons on which it is based. This part of discourse follows such 
a sequence: The connotation of the reason for annulment with the same name 
under private international commercial arbitration, some basic problems on this 
reason for annulment, the application of this reason for annulment in the ICSID 
annulment system, and the differences between this reason for annulment and that 
with the same name under private international commercial arbitration. Through 
the aforesaid introduction, analysis, comparison，and conclusion, this author 
points out that these reasons for annulment are mainly procedural. Although 
compared with those with the same names, most of the reasons for annulment 
under the Washington Convention have relatively broader extension due to the 
excessive limitedness of  their number, so as to cover some of other procedural 
irregularities, they do not hence normally extend to the field of  a substantive 
review.
The centre of Chapter 3 is the value orientation in the ICSID annulment 
system. The author completely reviews and analyses the historical debate on the 
value orientation in the ICSID annulment system at first, and then summarizes 
the mainstream opinion resulted from the debate: the ICSID annulment system 
does not begin to review an award with a view to negate material substantive 
errors, and only safeguards the procedural fairness of ICSID awards. Secondly, in 
terms of  the relationships between ICSID arbitration and fairness, public interest, 
ICSID arbitration’s appeal，the author agrees that the above mainstream opinion 














status quo of the value orientation in the ICSID annulment system, but she argues 
that this is in conflict with the ideal status of the value orientation in the ICSID 
annulment system, i.e., the ICSID annulment system should insteadly begin to 
review an award with a view to negate both material substantive errors and 
material procedural errors at the same time in order to safeguard the procedural 
fairness and the substantial fairness of ICSID awards. Due to the peculial 
experience drawn from investment arbitration cases under Chapter 11 of North 
American Free Trade Agreement, the U.S. recently powerfully promote the 
reform of review system under investment arbitration by establishing arbitral 
appellate regimes. It is hoped that the arbitral appellate regime could begin to 
review an investment award with a view to negate both procedural errors and 
substantive errors so as to safeguard both procedural fairness and substantive 
fairness. Therefore, it happens to conform to and justify the opinion held by the 
author. Because of  the deviation of  the value orientation in the ICSID annulment 
system, ICSID is forced to launch a proposed reform to establish ICSID Appeal 
Facility system recently. Interested contracting states to the Washington 
Convention could accept this Appeal Facility system by amending the convention 
as between themselves. The author finally analyses the proposed reform and 
points out that, although it is well intended, the self-contained nature of ICSID 
arbitration regime makes it incompatible with the regime. If ICSID does want to 
establish the Appeal Facility system, then either the Appeal Facility system will 
contribute nothing to the job of  making the value orientation in the ICSID 
annulment system right, or the Appeal Facility system will make ICSID 
arbitration a mere figurehead.















三、研究意 义 ................................................................................................... 4
四、研究方 法 ....................................................................................................5
五、其他需要说明的问 题 .............................................................................. 6
第 一 章 IC SID仲 裁 撤 销 制 度 概 述 ...........................................................9
第 一 节 IC SID仲裁撤销制度的法律依据及特点 ............................................9
一、对若干基本概念的界定和简要解 释 .................................................... 9




五、ICSID仲裁撤销制度的特 点 ................................................................ 21
第 二 节 IC SID仲裁撤销制度的启动条件 .......................................................23
一、具有合格的撤销申请 人 ............................................................ .………23
二、撤销申请人所针对的撤销对象合 格 .................................................. 24
三、撤销申请人所依据的撤销理由合 格 .................................................. 26


















第 二 章 I C S I D 仲 裁 撒 销 制 度 的 撤 销 理 由 ..........................................48
第 一 节 概 述 .......................................................................................................... 48
第二节仲裁庭组成不当 .....................................................................................49


















四、有关“严重违背基本程序规则”的比较研 究 ....................................... 88
第六节裁决未陈述其所依据的理由 ................................................................88
一、一般国际商事仲裁撤销制度中的裁决未陈述理由情 形 ................ 88
二、有关“裁决未陈述其所依据的理由”的基本问 题 .............................. 90














第 三 章 I C S I D 仲 裁 撤 销 制 度 的 价 值 定 位 .......................................... 107




三、争议的结果：ICSID仲裁撤销制度的价值定 位 .............................. 118
第 二 节 IC SID仲裁撤销制度对公正的应然维护程度 ..................................120
一、从当事人意思自治的角度看ICSID仲裁的价值定 位 .....................121
二、从公共利益的角度看ICSID仲裁的价值定 位 ..................................128
三、从 ICSID仲裁吸引力的角度看ICSID仲裁的价值定 位 ............... 130
四、小 结 ........................................................................................................... 132
第三 节 他 山 之 石 ：NAFTA项下投资仲裁撤销制度的变迁动态 ............. 134
一、 ICSID附加便利仲裁制度概 述 ............................................................ 135
二、NAFTA第 11章对 ICSID附加便利仲裁制度的引 入 .....................137
三、NAFTA三缔约国在Metaldad案仲裁撤销程序中的立场及
利益分析 .................................................................................................. 139
四、晚近美国对投资仲裁撤销制度的态度转 变 ...................................... 150
第 四 节 难 达 预 期 ：IC SID晚近拟设上诉便利制度的改革评析................ 156
一、改革背景剖 析 ..........................................................................................156
二、ICSID上诉便利制度构想概 要 .............................................................157
三、对 ICSID上诉便利制度构想的评 析 ...................................................160
四、小 结 ........................................................................................................... 170
€ 棘 ...................................................................................................................... 172
















In tro d u ctio n ............................................................................................................. 1
Subchapter 1 The content of the research......................................................... 1
Subchapter 2 The object of the research...........................................................2
Subchapter 3 The significance of the research................................................. 4
Subchapter 4 The methods of the research.......................................................5
Subchapter 5 Some issues to be elucidated....................................................... 6
Chapter 1 An overview of the ICSID annulment system 9
Subchapter 1 The legal authority and characteristics of the ICSID
annulment system ......................................................................... 9
Section 1 Definitions and brief explanations on some basic concepts.......9
Section 2 The legal authority of the ICSID annulment system................. 13
Section 3 The differences between revision, supplementation and
rectification, interpretation, and annulment systems under
the Washington Convention.......................................................... 17
Section 4 The differences between the ICSID annulment system and
annulment systems under private international commercial
arbitration.......................................................................................19
Section 5 The characteristics of the ICSID Annulment system ............... 21
Subchapter 2 Conditions to initiate the ICSID annulment system ............23
Section 1 There is an eligible applicant....................................................... 23
Section 2 The object of annulment is eligible.............................................24
Section 3 The reasons for annulment are eligible......................................26
Section 4 The application for annulment is put forward in a fixed
time lim it........................................................................................26
Section 5 The application is put forward to the ICSID Secretary and is
registered by the latter.................................................................. 27














Section 1 The constitution of the ad hoc committee..................................29
Section 2 The powers and functions of the ad hoc committee..................32
Chapter 2 The reasons for annulment under the Washington
Convention....................................................................... 48
Subchapter 1 An overview ..................................................................................48
Subchapter 2 The Tribunal was not properly constituted...........................49
Section 1 The pertinent situation in private international commercial
Arbitration......................................................................................49
Section 2 Some basic problems on this reason for annulment..................50
Section 3 Empirical study on this reason for annulment............................51
Section 4 Comparative study on this reason for annulment...................... 55
Subchapter 3 The Tribunal has manifestly exceeded its powers................ 55
Section 1 The pertinent situation in private international commercial
Arbitration......................................................................................55
Section 2 Some basic problems on this reason for annulment................. 59
Section 3 Empirical study on this reason for annulment...........................60
Section 4 Comparative study on this reason for annulment......................70
Subchapter 4 There was corruption on the part of a member of the
Tribunal......................................................................................... 71
Section 1 The pertinent situation in private international commercial
arbitration....................................................................................... 71
Section 2 Some basic problems on this reason for annulment.................. 72
Section 3 Empirical study on this reason for annulment............................73
Section 4 Comparative study on this reason for annulment...................... 73
Subchapter 5 There has been a serious departure from a fundamental
rule of procedure......................................................................... 74
Section 1 The pertinent situation in private international commercial
arbitration....................................................................................... 74
Section 2 Some basic problems on this reason for annulment.................. 75














Section 4 Comparative study on this reason for annulment.......................88
Subchapter 6 The award has failed to state the reasons on which it
is based...........................................................................................88
Section 1 The pertinent situation in private international commercial
arbitration.......................................................................................88
Section 2 Some basic problems on this reason for annulment...................90
Section 3 Empirical study on this reason for annulment.............................94
Section 4 Comparative study on this reason for annulment......................104
Chapter 3 The value orientation in the ICSID annulment
system .............................................................................. 107
Subchapter 1 The debate on the value orientation in the ICSID
Annulment System ....................................................................107
Section 1 The origin of the debate................................................................108
Section 2 The focus of the debate: the relationships between the
ICSID annulment system and appeal, fairness .......................112
Section 3 The outcome of the debate: the value orientation in the
ICSID annulment system............................................................ 118
Subchapter 2 The degree of fairness that the ICSID annulment
system should safeguard.......................................................... 120
Section 1 The value orientation in the ICSID annulment system in
terms of party autonomy..............................................................121
Section 2 The value orientation in the ICSID annulment system in
terms of  public interest................................................................128
Section 3 The value orientation in the ICSID annulment system in
terms of the ICSID arbitration’s appeal.....................................130
Section 4 Conclusion..................................................................................... 132
Subchapter 3 Useful reference: the evolution of the annulment system
under investment arbitration governed by Chapter 11 
of NAFTA .................................................................................... 134















Section 2 Introduction of  the ICSID arbitration system governed by
Additional Facility Rules by Chapter 11 of NAFTA............... 137
Section 3 The positions taken by the three contracting states to NAFTA 
in the Mexico v. Metalclad case and the benefit analysis of
thereof............................................................................................139
Section 4 The recent shift in the attitude of the U.S. toward annulment
system under investment arbitration.......................................... 150
Subchapter 4 Difficult to achieve its ends: an analysis on ICSID’s
recent proposed reform on Appeal Facility system  156
Section 1 The background of  the reform...................................................156
Section 2 The outline of the proposed ICSID Appeal Facility system …157 
Section 3 An analysis on the proposed ICSID Appeal Facility system.. 160
Section 4 Conclusion.................................................................................... 170
Conclusion..............................................................................................172
















在国际投资争端解决领域中，依 据 196 5年 《解决国家与他国国民间投 
资争端公约》 （Convention on the Settlement of Investment Disputes between 
States and Nationals of Other S t a te s ,以下简称《华盛顿公约》）成立的 
ICSID ( International Centre for Settlement of Investment D isp u tes,中译为“解 
决投资争端国际中心”）为解决东道国与外国投资者之间的重大投资争端提 
供了一种独特的仲裁机制。①根据《华盛顿公约》第 2 5 条，单单加入该公 
约并不意味着缔约国就此接受了 ICSID仲裁管辖权，对 ICSID仲裁管辖权 
的接受需以缔约国另行同意为前提。在 IC SID运作的早期阶段，缔约国多 
通过特许合同的方式对 IC SID仲裁管辖权表示同意。这种逐项同意、个案 
审批的方式注定了 IC SID在早期阶段受理案件的数量较少、在国际投资领 
域的作用相对不是很大，也注定了 IC SID仲裁对东道国的政府管理行为影 
响很小。然而，自 2 0 世 纪 8 0 年代中期以来， 随着发展中国家争相通过改 
善外商投资法律环境的办法吸引外国投资， 《华盛顿公约》不但缔约国越 
来越多，②而且这些缔约国还竞相在投资类条约中对ICSID仲裁管辖权事先 
给予“一揽子”同意，从而既导致 IC SID晚近受案量激增，又导致外国投资 
者动辄以东道国的政府管理行为违反了条约义务为由，将东道国推上 
IC SID仲裁庭， 使 得 IC S ID骤然间有了对东道国的政府管理行为进行臧 
否、决定东道国的特定政府管理行为可否推行下去的庞大权力。
①据最新统计，截止2005年 7 月 1 日，ICSID共受理了 183个案件。其中，调解案件为5 个，仲 
裁案件为1 7 8个。在这 1 7 8个仲裁案件中，附加便利案件为1 7个，一般的ICSID仲裁案件为161 
个。在 161个一般的 ICSID仲裁案件中，已决案件为7 7个，未决案件为8 4个。See ICSID. List of 
Concluded Cases [EB/01]. http://www.worldbank.org/icsid/cases/pending.htm, 2005-07-01; ICSID. List of 
Pending Cases [EB/01]. http://www.worldbank.org/icsid/cases/conclude.htm, 2005-07-01.
②据最新统计，截止 2004年 1 2月 2 0 日， 《华盛顿公约》缔约国已达到154个，其中交存批准书 















上述情况使得 IC SID仲裁裁决的公正性变得日益重要。ICSHD赖以维 
护其裁决公正性的最后一道防线就是IC SID仲裁撤销制度。该制度的任务 
在于，根 据 《华盛顿公约》第 5 2 条的规定，将不符合公正这一价值目标的 
裁决认定为具备法定撤销理由，从而通过撤销使之彻底丧失法律效力。然 
而，对公正的无节制追求势必会影响到效率这另一重要价值目标的实现。 
由于种种原因，2 0 世 纪 8 0 年代中期至9 0 年代初期，ICSK)仲裁撤销制度 
在 8 年中被先后援用了 6 次，这就致使人们对该制度所维护的公正程度是 
否过高产生了深刻的怀疑。就究应如何正确运作 IC SID仲裁撤销制度，究 
应如何设定该制度对公正的具体维护程度， IC SID仲裁员及其他学者们曾 
在这一段期间内进行过激烈的争论，最后形成的主流观点是：IC SID仲裁 
撤销制度应以整个 IC SID仲裁机制的效率为重，对公正的维护只需达到裁 
决中不存在严重程序错误的程度即可，否则就会造成撤销制度的滥用，危 
及 IC SID仲裁这个生机勃勃、前景无限的良好制度的生存和发展。在有关 







故本文首先着手对 IC SID仲裁撤销制度进行系统评介，尤其是将 i c s r o 仲 
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